- UNDER THE NEW LAW, CHARITIES WILL NEED TO PRO-
VIDE NEW KINDS OF INFORMATION TO DONORS. Failure to
do so may result in denial of deductions to donors and the imposition of
penalties on charities. : :

zgislation signed into law by the President on August 10, 1993, con-
tains a number of significant provisions affecting tax-exempt charitable
organizations described in section 501(c)(3) of the Internal Revenue
Code. These provisions include: (1) new substantiation requirements for
donors, and (2) new puiblic disclosure requirements for charities (with
potential penalties for failing to comply). Additionally, charities should
note that donors could be penalized by loss of the deduction if they fail
to substantiate. THE SUBSTANTIATION AND DISCLOSURE

PROVISIONS APPLY TO CONTRIBUTIONS MADE AFTER
DECEMBER 31, 1993. ;

Charities need to familiarize themselves with these tax law changes in
order to bring themselves into compliance. This Publication alerts you
to the new provisions affecting tax-exempt charitable organizations. Set
forth-below are brief descriptions of the new law’s key provisions. The
Intemal Revenue Service plans to provide further guidance in the near
future, 2 -

Donor's Substantiation Requirements

Documenting Certain Charitable Contributions. — Beginning Janu-
ary 1, 1994, no deduction will be allowed under section 170 of the Inter-
nal Revenue Code for any charitable contribution of $250 or more un-
less the donor has contemporaneous written substantiation from the
charity, In cases where the charity has provided goods or services to the
donor in exchange for making the contribution, this contemporaneous
written acknowledgement must include-a good faith estimate of the
value of such goods or services. Thus, taxpayers may no longer rely
solely on a cancelled check to.substantiate a cash contribution of $25i

OT more. !

The substantiation must be “contemporaneous.” That is, it must be ob-
tained by the donor no later than the date the donor actually files a re-
turn for the tax year in which the contribution was made. If the retum is
filed after the due date or extended due date, then the substantiation
must have been obtained by the due date or extended due date.

The responsibility for obtaining this substantiation lies with the do-
-nor, who must request it from the charity. The charity is not required
to record or report this informatiori to the IRS on behalf of donors.

The legislation provides that substantiation will not be required if, in
accordance with regulations prescribed by the Secretary, the charity
reports directly to the IRS the information required to be provided in the
written substantiation. At present, there are no regulations establishing
procedures for direct reporting by charities to the IRS of charitable con-
tributions made in 1994, Consequently, charities and donors should be
prepared to provide/obtain the described substantiation for 1994 contxi-
butions of $250 or more. - : > '

. There is no prescribed format for the written acknowledgement. For
example, letters, postcards or computer-generated forms may be accept-
able. The acknowledgement does not have to include the donor’s social
security or tax identification number. It must, however, provide suffi-
cient information to substantiate the amount of the deductible contribu-
tion. The acknowledgement should note the amount of any cash contri-
bution. However, if the donation is in the form of property, then the
acknowledgement must describe, but need not value, such property.
Valuation of the donated property is the responsibility of the donor.

tion provided any goods or'services in consideration, in whole or in part,
for the contribution and, if so, must provide a description and good-faith
estimate of the value of the goods or services. In the new law these are
referred to as “quid pro quo contributions.”

Please note that there is a new law requiring charities to furnish

.disclosure statements to donors for such quid pro quo donations in

excess of $75. This is addressed in the next section regarding Disclo-
sure By Charity. '

If the goods or services consist entirely of intangible religious benefits,
the statement should indicate this, but the statement peed not describe or
provide an estimate of the value of these benefits. “Tntangible religious
benefits"” are also discussed in the following section on Disclosure By
Charity. If, on the other hand, tlie donor received nothing in return for
the contribution, the written substantiation must so state.

The present law remains in effect that, generally, if the value of an item
or group of like items exceeds $5,000, the donor must ebtain a qualified
appraisal and submit an appraisal summary with the return claiming the
deduction. : .

The organization may either provide s:para.le staternents for each contri-
bution of $250 or more from a taxpayer, or fumish periodic statements
substantiating contributions of $250 or more.

e s

Separate payments are regarded as independent contributions and are
not aggregated for purposes of measuring the $250 threshold. However,
the Service is authorized to establish anti-abuse rules to prevent avoid-
ance of the substantiation requirement by taxpayers writing separate
smaller checks on the same date.

If donations are made through payroll deductions, the deduction from
each paycheck is regarded as a separate payment.

A charity that knowingly provides false written substantiation to a donor

may be subject to the penalties for aiding and abetting an understate-
ment of tax liability under section 6701 of the Code.

* Quid Pro Quo Contribut

Beginning January 1, 1994, under new section 6115 of the Internal Rev-

. enue Code, a charitable organization must provide a written disclosure

statement to donors who make a payment, described as a “quid pro quo
contribution,” in excess of $75. This requirement is separate from the
written substantiation required for deductibility purposes as discussed
above. While, in certain circumstances, an organization may be able to
meet both requirements with the same written documient, an organiza-
tion must be careful to satisfy the section 6115 written disclosure state-

' ment requirement in a timely manner because of the penalties involved.

A quid pro quo contribution is a payment made partly as a contribution
and partly for goods or services provided to the donor by the charity. An
example of a quid pro quo contribution is where the donor gives a char-
ity $100 in consideration for a concert ticket valued at $40. In this ex-
arriple, $60 would be deductible. Because the donor’s payment (quid pro
quo contribution) exceeds $75, the disclosure statement must be fur-
nished, even though the deductible amount does not exceed $75.

Separate payments of $75 orless made-at different times of the year for
separate fundraising events will not be aggregated for ptirposes of the
$75 threshold. However, the Service is authorized to develop anti-abuse
rules to prevent avoidance of this disclosure requirement in situations
such as the writing of multiple checks for the same transaction.

The required written disclosure statement must:

(1) inform the donor that the amount of the contribution that is de-



ductible for federal income tax purposes 1s hmited fo the excess
of any mioney (and the valué of any propesty other than money)
contributed by the donor over the value of goods or services pro-
vided by the charity, and

(2) provide the donor with a good-faith estimate of the value of the
zoods or services that the donor received.

‘Tne charity must furnish the statement in connection with either the
solicitation or the receipt of the quid pro guo coniribution. I the disclo-
sure statement 1s fumished in conuection with a particular solicitation, it
is not necessary for the organization to provide anotiier statement when
the associated coniribution is achm]ly received.

The disclosure must be in writing and mst be made in & manner that is
reasonably likely to come to the atiention of the donor. For exaniple, 2

disclosuve in small print within alarger d@cumunt might niot imeet this
requirement,

in the following three circumstances, the disclosure statpment is not
required, s

(1) Where the only goods or services given to 3 donor meet the stan-
dards for “insubstantial value” set ovt in seciion 3.04, paragraph
Z-of Rev. Proc. 90-12, 1990-1 C.B. 471, as amplified by section
2.01 of Rev. Proc, 92-49, 1992-1 C.B. 987 (or any vpdates or
sevisions thereof); '

(2) ‘Where there is no donative elentent itivalved in 4 partieular

transaction with a chatity, suc‘1 a5 in a typicsl musenm gift shop
sale.

{(3) ‘Where there is only an intangible religions beniefit providsd' io
- the dohor, The intangible religions benefit must be provided to

internal Hevenue Service
1111 Constitution Avenue, NW
Washington, D.C. 20224

the donor by an organization organized exclusively for religions
purposes, and must be of a type that generally is not sold in 2
commercial transaction outside the donative context. An ex-
ample of an intangible religions benefit would be admission o a

- religious cerenony. The exception also generally applieso de
minimis tangible benefits, such as wine, provided in connection
with a réligions ceremony. The intangiblé religious benefit ex-

__ ception, howevesz, does not apply to such items as payments for
fuition for education leading to a recognized degres, or for travel
services, of comsunmier goods,

A penalty is imposed on charities that do not meet the disclosure ve-
quirernents. For failure 1o fake the required disclosvre in connection -
‘with 2 guid pro quo contibwtion of more than $75, there is'a penalfy of
$10 per contribution, not o exceed $5,000 per fundraising event or

miailing, The charity may avoid the pﬁnalt) if it can show that the failwe
wis due to reasonable canse.
4

Please note that the prevailing hasaslz rule allowing denor deductions

only to the extent that the payment exceeds the fair market valie of

the goods or services received In return still applies genam}iy toall
guid pre guo contributions. The $75 threshold pevisias only {o the
oblipation to disclose and the imposition of the §16 per contribution
penaity, ot the rule on deductibility of the payment.
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ductible for federal income tax purposes is limited to the excess

of any money (and the value of any property other than money)
contributed by the donor over the value of goods or services pro-
vided by the charity, and

(2) provide the donor with a good-faith estimate of the value of the
_goods or services that thie donor received.

The charity must furnish the statement in connection with either the
solicitation or the receipt of the quid pro quo contribution. If the disclo-
sure staternent is fuimished in connection with a particular solicitation, it

1s not necessary for the organization to provide another statement when
the associated contribution is actually received.

The disclosure must be in writing and must be roade in a manner that is
reasonably likely to come to the atteation of the donor. For example, a

disclosure in small print within a larger documant might not et this
requirement. .

In the following Lhrae circumstances, the disclosure statement is not
required. .

(1) Where the only goods or services giver to a donor meet the stan-
dards for “insubstantial value” set out in section 3.01, paragraph
2-of Rev. Proc. 90-12, 1990-1 C.B. 471, as amplified by section

2.01 of Rev. Proc. 92-49, 1992-1 C.B. 087 (or any updaies ar
revisions thereof);

(2) Where there is no donative elenient involved in a particular

transaction with a chasity, such agina typma] museum gift shop
sale,

(3) ‘Where there is only an intasigible religims be:neﬁt providecl‘ to
* the donor. The intangible religious benefit must be provided to

Internal Revenie Service
1111 Constitution Avenue, NW
Washington, D.C.-20224

the donor by an organization organized exclusively for religious
purposes, and must be of a type that generally is not sold in a
comthercial transaction outside the dopative context. An ex-
ample of an intangjble religious benefit would be admission to a

- religious ceremony. The exception also generally appliesto de
minimis tangible benefits, such as wine, provided in connection
with a réligious ceremony. The intangible religious benefit ex-

- ception, howevet, does not apply to such iters as payments for
tuition for educaion leading to a recognized degree, or for travel
services, of consumer goods.

_ A pcnalt}i is imposed on chariti¢s that do not meet the disclosure re-

quirements. For failure to make the required disclosure in connection -

"with & quid pra quo contribution of more than $75, there is a penalty of

$10 per contribution, not to exceed $5,000 per fundcaising event or.
mailing. The charity i may avoid the penalty if it can show that the failure

was due to reasonable cause,

ey \

Please note that the prevailing basic rule allowing donor deductions
only to the extent that the payment exceeds the fait market valie of
the goodls or services received in return still applies generaliy to all
quid pro quo contributions. The $75 threshold pertains only to the
obligation to disclose and the imposition of the $10 per contribution
penalty, nnt the rule on deductibility of the payment.
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